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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 9624 


RICHARD TURNER, Administrator of the Estate of 
JOHN TURNER, Deceased, 

Appellant 


v. 


CHRISTIAN HEURICH BREWING CO., a corporation 

and 


LIBERTY MUTUAL INSURANCE CO., a corporation, 

Appellees 


APPEAL FROM JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia of April 
26,1947, dismissing the plaintiff’s amended complaint with 
prejudice. This Court has jurisdiction under the D. C. 
Code (1940) Ed. Title 17, Ch. 1, Sect. 101. 



Statement of the Case 


One John Turner on December 19, 1944, while in the 
course of his employment sustained injuries which required 
amputation on March 21, 1945 of his right leg. On July 
17, 1945, the Deputy Commissioner for the District of 
Columbia Compensation District awarded said Turner the 
sum of $3239.19 for permanent partial disability payable in 
biweekly installments of $13.33 per week. John Turner 
died on December 21, 1945, from a cause not claimed to be 
connected with the injury. At the time of his death, there 
was unpaid on said award the sum of $2,905.94. Appellees, 
against whom the award was made, refused to pay any in¬ 
stallments on the award following the death of John Tur¬ 
ner. Appellant administrator made claim for the install¬ 
ments unpaid after December 21, 1945 and upon refusal 
of the appellees to pay same brought this action for an 
order to require compliance with the compensation order 
of July 7,1945. At the hearing on the motion to dismiss in 
the Court below, it was conceded by appellant that the ad¬ 
ministrator was not a dependent of the deceased claimant 
and that John Turner did not leave surviving him a widow 
or children. 


Statutes Involved 

Sec. 21 (c) Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act (33 U. S. C. A. §918, e. 509, 44 Stat. 1424) as 
amended: 

If any employer # • * fails to comply with a com¬ 
pensation order making an aw’ard, that has become 
final, any beneficiary of such award * * * may apply 
for enforcement of the order * * # (or to the Supreme 
Court of the District of Columbia if the injury occurred 
in the District). 

33 U. S. C. A. §908; Sec. 8, Longshoremen’s and 
Harbor Workers’ Compensation Act. 
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Compensation for disability shall be paid to the employee 
as follows: 

(c) Permanent partial disability: In case of dis¬ 
ability partial in character but permanent in 
quality, the compensation * * * shall be paid 
to the employee as follows: 

(2) Leg lost, 248 weeks’ compensation. 

22 (d) Any compensation to which any claimant would 
be entitled under the subdivision (c-21) shall, 
notwithstanding death arising from causes 
other than the injury, be payable to and for the 
benefit of the persons follows. 

33 U. S. C. A. §914 (1); Sec. 14 (1). 

An injured employee or in case of death his de¬ 
pendents or personal representative shall give 
receipts for payment of compensation to the 
employer paying the same and such employer 
shall produce the same for inspection by the 
deputy commissioner, whenever required. 

Title 12, D. C. Code (1940 Ed.) Sec. 101: 

On the death of any person in whose favor 

* * * a right of action may have accrued* * * 
said right of action shall survive in favor of 

• * * the legal representatives of the deceased. 

Statement of Points 

The District Court below erred in dismissing the plain¬ 
tiff’s amended complaint. 

Summary of Argument 

1. The District Court below had jurisdiction to enforce 
compliance with the compensation order. 

2. The District Court erred in holding that the appel¬ 
lant administrator of the estate of John Turner was not 
entitled to recover the unpaid balance of the compensation 
award following the death of John Turner. 
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3. The award of the compensation commissioner gave 
the claimant John Turner a vested interest in 248 weeks’ 
compensation by reason of the loss of his leg, and upon the 
death of the claimant, and upon failure of any dependent 
to take, the claimant’s administrator became entitled to the 
unpaid balance of the award. 

4. The Workmen’s Compensation Act does not provide 
for the termination of a compensation award for permanent 
partial disability upon the death of the claimant for some 
cause not connected with the injury. The act contemplates 
that the award shall be paid to named dependents and does 
not provide for termination in the event of failure of de¬ 
pendents to take. The award would therefore become pay¬ 
able to the administrator of the decedent. 

Argument and Authorities 
Point 1 of Summary of Argument 

The action was brought to enforce obedience for pay¬ 
ment under the terms of a compensation order. Under 
Section 21 (c) (33 U. S. C. A. §918) of the Compensation 
Act, the District Court of the United States for the Dis¬ 
trict of Columbia, formerly the Supreme Court of the Dis¬ 
trict of Columbia, is given jurisdiction to enforce the 
terms of an order for an injury occurring in the District of 
Columbia. The complaint was filed pursuant to the pro¬ 
visions of said section. No provision is made in the Act 
for any other Court to enforce the provisions of a compen¬ 
sation order. For the reason stated, the action was filed in 
the District Court below because the plain language of the 
statute so provided. No further argument is made on the 
point for reason that the real question in the case is pre¬ 
sented in the points hereafter raised, and the Court below 
did not concern itself with the jurisdictional question raised 
on the motion to dismiss the Complaint. 
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Points 2, 3, and 4 of the Summary of Argument 

Appellant suffered the loss of a leg arising from an injury 
sustained in the course of his employment. 1 Compensation 
became payable under Sec. S (c) (2) of the Compensation 
Act. The act provides that in case of a permanent partial 
disability for loss of a leg, compensation “shall be paid to 
the employee as follows: 

(2) Leg lost, two hundred and forty-eight weeks’ 
compensation.” 

It is the appellant’s contention raised on this appeal that 
such provision of the Act gave the injured claimant a vest¬ 
ed right to 248 weeks of compensation. Sec. 8 (33 U. S. C. A. 
§908) of the Act in all types of injuries except for per¬ 
manent partial disabilities provides that compensation shall 
be paid to the employee during the continuance of such 
disability. In cases of permanent partial disabilities, 
(Sec. 8(c)) (33 U. S. C. A. §908 (c)), a schedule of com¬ 
pensation is set up for loss of use of members of the body. 
No provision is made that compensation for such an in¬ 
jury shall continue only during the period of disability. 

It is submitted that upon the loss of his leg, the deceased 
claimant under the act acquired a vested right to 248 weeks’ 
compensation which survived to named beneficiaries, if 
any, under Sec. 8(d) (1-4), (33 U. S. 0. A. §908 (d) (1-4), 
of the Act, and in the absence of such dependents, the right 
to the unpaid balance survived to the employee’s estate. 
The right of survivorship in cases of permanent partial 
disability is treated differently by Courts dependent in 
eases upon the wording of applicable statutes. However, 
the right to recover an unpaid balance is recognized where 
the statute sets up a schedule of payments for loss of mem¬ 
bers of the body. 

1 The findings of the Deputy Compensation Commissioner are on p. S of 
the joint appendix. 
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In Haugse v. Sommers Bros. Mfg. Co., 43 Idaho 450, 254 
P. 212, the Court stated: 

There’is nothing in Comp. gtate, 6234, or in the entire 
act, providing for a cessation of payments, for the loss 
of an eye by enucleation, on the death ot an injured per¬ 
son. By its approval of the agreement, the board 
awarded the workman $1920. The award was in ac¬ 
cordance with the statute and was unconditional; it was 
not made dependent on the continuation of incapacity, 
or whether the workmen lived throughout the life of the 
agreement; and the casualty company was not released 
from its obligation by the death of the injured person. 

In Forkas v. International Silver Co., 100 Conn. 417, 123 
A. 831, the Court followed the same line of reasoning, stat¬ 
ing: 

But when we turn to that part of 5352 which deals with 
compensation for the loss of, or for the complete and 
permanent loss of the use of, certain specified parts 

of. the human body, a very different case is presented 

• * * 

The total amount of the compensation to be paid for 
each of the scheduled injuries is thus fixed in advance 
by the terms of the statute. The compensation is for 
the loss * * * it is an award which is not dependent 
on the fact of continuance of an impairment of wage¬ 
earning power, but all the conditions necessary for its 
allowance in full are present as soon as the irreparable 
loss occurs. It thus has all the earmarks of a statutory 
award of liquidated damages for the loss * * * There 
is no statutory provision which expressly or implied¬ 
ly required that the weekly payments should cease at 
the death of the employee, but, on the contrary, the 
statute expressly requires that they shall continue for 
the period named. And we find no reason based on the 
inherent character of the statutory award for the loss 
of, or for the complete and permanent loss of the use 
of, the sight in one eye, for construing into the statute 
a limitation that the weekly payments shall not con¬ 
tinue for 104 weeks. 

In a later case of Bassett v. Stratford Lumber Co., 105 
Conn. 297, 135 A. 575, the Court held that a dependent took 
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in preference to the estate of the decedent, but the Court 
ruled as pointed out in the language of a concurring Judge 
that “the permanent loss of a member is of this character, 
and such awards survive*'. The Judge was careful to leave 
no doubt that a schedule award for loss of a member sur¬ 
vives. 


A leading case to the contrary is Wozneak v. Buffalo 
Gas Co., In re. Travelers Insurance Co., 175 App. Div. 268, 
161 N. Y. S. 675. The case was decided by a live judge 
court, two judges dissenting. It is now submitted that the 
reasoning of the dissenting Justices from the standpoint of 
principle is compelling for this Court to adopt the logic of 
the dissenting opinion for the law in this jurisdiction. The 
Court in its dissenting opinion stated in part: 

Under subdivision 3 of the law for permanent partial 
disabilities, the disability may or may not disable the 
employee from earning his usual wages. Neverthe¬ 
less he receives the compensation for the injury he has 
sustained. The law was passed to make the employ¬ 
ment stand its ordinary risks and to indemnify the 
injured workman. He cannot assign, release or com¬ 
mute the claim except as permitted by law, and it is 
exempt from execution (sec. 33) and the compensation 
is payable periodically (sec. 25). These provisions are 
not limitations upon the right of compensation, but are 
intended to safeguard the compensation, so that it 
shall be of the most advantage to the injured employee. 
For the loss of any eye, the employee receives 66% per 
centum of his average weekly wage for 128 weeks. 
This does not mean that the weekly payments is to 
make good to him the diminuation in earnings for the 
week on account of the loss of the eye, because the eye 
is lost forever. The payment each week is not for the 
injury sustained for that week, but the number of 
weeks is a convenient way of arranging payments in a 
manner which will do the most good to him and perhaps 
be the .least burdensome to the employer * * * The 
compensation is for the loss of the eye, and the injured 
employee is to receive it, whether his earning power 
is or is not lessened. I think the fair meaning of the 
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law is that upon the award, being made, the employee 
has a vested interest, and the payments are to be made 
from time to time in the interest of the employee, the 
employer and the public. * * * So far as the claimant 
is concerned, the Legislature has fixed a price for any 
eye, and when ihe award is made, it is a fixed obligation, 
and does not depend upon his continued life. * If 
it had been the intent to make the payment of the in¬ 
stallments depend upon the life of the employee there 
would have been such a provision in the law; it would 
not have been left to uncertain inferences. 

See also, Man-son v. Battelle, 102 Kan. 20S, 170 P. 801; 
Greenwood v. Luby, 105 Conn. 398, 135 Atl. 578; Mahoney 
v. City of Payette, 64 Idaho, 443, 133 P. (2d) 987. 

Sec. 8 (d) (1-5), (33 U. S. C. A. §908), provides that com¬ 
pensation to which any claimant would be entitled shall, 
notwithstanding death arising from causes other than the 
injury, be payable to certain named dependents. Nothing 
is stated in the Act that the award is to terminate in the 
event of failure of dependents to take. In the absence of 
express legislative declaration of intent that the compen¬ 
sation shall cease in the event of failure of dependents 
to take, the right to unpaid installments accrues to the 
claimant’s administrator pursuant to Sec. 101, Title 12, 
I). C. Code (1940) ed. 

In the case of State Accident Fund v. Julia Jacobs’ Ad¬ 
ministrator, 140 Md. 622, 118 Atl. 159, the Court in con¬ 
sidering a like statute which left open the question of who 
was to take upon the failure of named beneficiaries to take, 
the Court stated: 

It is true that primarily the statute is intended to pro¬ 
tect employees and their dependents, but in the absence 
of some definite expression by the Legislature to the 
contrary, it cannot be held that the administrator of a 
deceased dependent, who had received such an award 
as the one before us, cannot recover what was still due. 
• * * We are of the opinion, however, that as the 



n 

statute then stood, it did not authorize the State Acci¬ 
dent Commission to hold that upon the death of Mrs. 
Jacobs the award of compensation abated or ceased to 
be payable. 

Where the legislature intends for an award to abate the 
statute so provides. Under the Illinois statute, the act pro¬ 
vides that “Any right to receive compensation hereunder 
shall be extinguished by the death of the person or persons 
entitled thereto”. See Hartford Acc. & Indemnity Co. v. 
Industrial Commission, 320 Ill. 544,151 N. E. 495. See also 
Sec. 33, New York Act, and also compare with Sec. 9 (a-d) 
and §909, 944 (c) (1) of Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act Sec. 44 (c) (1). In cases of death 
resulting from accident the Compensation Commissioner 
is given the power under Sec. 44 (c) (1) to determine if 
there is no person entitled under the Act to compensation 
for such death, and thereupon a certain sum is paid into a 
fund set up for purposes of rehabilitation. In such in¬ 
stances, the act contemplates what is to be done where no 
dependent is available to take, but under Sec. 8 (c) (d), no 
indication is shown that the award is to cease upon death. 

Conclusion 

1. The Workmen’s Compensation Act provides that for 
the loss of a leg the injured employee shall receive 248 
weeks’ compensation. The loss is not contingent upon loss 
of earning capacity or loss of employment. The apparent 
intent of such award is to pay to the employee an amount 
determined by the legislature to be reasonable for such an 
injury. The amount is fixed—the award bears no relation¬ 
ship to duration of injury or loss of employment. 

2. The act contemplates that the award shall be vested 
because it specifically provides that if the employee dies 
from some cause not related to the injury the award shall 
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notwithstanding be paid. The act then provides for dis¬ 
tribution to certain named dependents. In providing that 
the award should not lapse because of death, Congress con¬ 
sidered that unless it provided for payment to dependents 
that the award should not be construed to lapse because of 
the nature and purposes of the Compensation Act. The 
act then is silent as to what is to happen if there are no de¬ 
pendents. In view of the silence of the Statute to provide 
what is to happen in the event of failure of named depend¬ 
ents to take it must be presumed that Congress intended 
that the award would have the same status as any claim, 
award, or judgment of a decedent and that the estate of the 
decedent could claim the unpaid balance of the award by 
reason of survivorship statutes. 

3. In the drafting of the act, Congress expressly con¬ 
sidered that the award for permanent partial disability 
should not lapse and named dependents to take in the event 
of death. Having specifically considered the subject, the 
conclusion is inescapable that if the legislature intended the 
award to lapse because no dependents were available to 
take it would have added a provision which would have so 
stated. 

4. Courts seem uniformly to hold that a deceased em¬ 
ployee’s estate is entitled to any unpaid installments due 
on a schedule award to the time of the claimant’s death. 2 
This rule is followed notwithstanding that heirs at law, imxt 
of kin, or creditors might benefit from the decisions of the 
Court in so construing the statute. The compensation act 
does not provide that the award becomes earned on 
condition of life or is subject to the condition that the 

3 See Western Indemnity Co. v. State Industrial, et al., 96 Okl. 100, 219 Pac. 
147; Conrad v. Glenham Embroidery Co. ct al.. 213 App. Div. 507. 210 N. Y. 
Sup. 701. On facts as in the instant case, if the claimant received an award, and 
disappeared or for any reason did not collect the award, and thereafter died 
after the passing of time in which the award would have been paid, his estate 
would notwithstanding be entitled to the unpaid installments of the award. 
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employee live. The act simply provides in cases of 
permanent partial disability that “compensation # • * 
shall be paid ’ ’ and fixes the number of weeks of com¬ 
pensation to which the employee is entitled. It is urged 
to the Court that from the wording of the statute 
and on basis of logic, the injured employee is entitled 
to the award because of the nature of his injury. There is 
no condition of life and there is no limitation or cessation 
in the event of death. To read either into the statute can 
only be done by interpolation. To say that Congress implied 
the condition or limitation overlooks the simple and plain 
consideration that if Congress intended to terminate the 
award because of absence of dependents to take it would 
have said so. 

Workmen’s Compensation Act took away from employees 
their common law rights of action based upon negligence 
and substituted relief under the act as a sole remedy. The 
purpose primarily is to benefit the employee. Under com¬ 
mon law, a decedent’s estate in a proper case could maintain 
an action against an employer in the event of death of the 
decedent. Where the purpose of an act is benefit and in¬ 
crease the rights of an employee, a Court should not hold 
that he has been deprived of a right unless a statute spe¬ 
cifically states that the rights of survivorship theretofore 
granted are expressly withdrawn. It is fundamental that 
statutes in derogation of common law are strictly con¬ 
strued. 

I 

5. There are compelling reasons why a claimant should 
be secure in the knowledge that for a schedule injury he | 
will receive without qualification the number of weeks of 
compensation provided for by the act. Insurance carriers | 
pay compensation claims on the same footing as they pay 
other claims. The claims are not paid if there is any de¬ 
fense to the claim or anv moans of avoiding pavmont. The 

• 4 - 4 • 


I 
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books are filled with controverted compensation cases.* In¬ 
jured employees must litigate for their compensation as 
do other injured persons. They must borrow funds, rely 
upon assistance from relatives and friends, and if need be 
must borrow from creditors to tide them over during their 
period of litigation. An injured employee should have a 
standing whereby he can arrange for aid and assistance 
with the assurance that the Workmen’s Compensation Act 
provides with certainty that he or his estate, in the absence 
of dependents, will ultimately procure the award provided 
for by the Act. Otherwise, persons will hesitate or refuse 
to make loans or to provide aid to an injured claimant while 
he is seeking to enforce his claim. As on the facts here, 
as between a brother who supported his injured brother 
and provided funds and subsistence at the time of the in¬ 
jury and during his convalescence prior to his death, the 
brother should obtain the benefit of the award rather than 
the insurance carrier. It requires no argument that with 
a decision favorable to the appellee, all claimants in cases 
of permanent partial disabilities will meet the maximum 
of litigation and delay by insurance carriers in anticipation 
that in the event of death from some cause other than the 
original injury, the claimant may die without dependents 
and the insurance carrier be relieved from liability. The 
balance of reason and policy lies with decreeing the award 
to be absolute. 

It is respectfully urged that the ruling of the lower court 
should be reversed. 

Respectfully submitted, 

LOUIS GINBERG, 
Woodward Bldg., 

Attorney for Appellant. 

1 At this writing it takes approximately two months before an award is 
made by the Deputy Compensation Commissioner in this District on a contro¬ 
verted claim. 
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JOINT APPENDIX 

Case No. 9624 
1 

JOINT APPENDIX 
Case No. 9624 


RICHARD TURNER, Administrator of the Estate of 
John Turner, Deceased, Appellant 

v. 

CHRISTIAN HEURICH BREWING CO., a corporation 
LIBERTY MUTUAL INSURANCE CO., a corporation, 

Appellees 

Complaint—Enforcement of Compensation Order 

1. The action is to enforce payment of installments in 
default under an award made by the Deputy Commissioner 
for the District of Columbia Compensation Commission, 
and jurisdiction is invoked under the “Longshoremen’s 
& Harbor Workers Compensation Act” in and for the 
District of Columbia. 

2. The plaintiff is the administrator of the estate of 
John Turner, deceased, and was appointed administrator 
in probate proceedings No. 67309, in the District Court of 
the United States for the District of Columbia. 

3. At the time of the demise of the said John Turner, 
there was in full force and effect a compensation award 
made on July 17, 1945, by the Deputy Commissioner for 
the District of Columbia Compensation District of the 
United States Employee’s Compensation Commission in 
proceedings entitled John Turner, Claimant and Christian 
Heurich Brewing Company, Employer and Liberty Mutual 



Insurance Company, Insurance Carrier, Workmen’s Com¬ 
pensation Case No. 273-435. 

4. Said award provided that: 

‘‘The employer, Christian Heurich Brewing Company, 
and the insurance carrier, Liberty Mutual Insurance 
Company, shall pay to the claimant therein compen¬ 
sation as follows: for temporary total disability, 
23-5/7 weeks at the rate of $13.33 per week, from De¬ 
cember 19, 1944, to June 2, 1945, inclusive, amounting 
to $316.11 and for permanent partial disability, 5 weeks 
at the rate of $13.33 per week, from June 3, 1945, to 
July 7, 1945, inclusive amounting to $66.65; or a total 
of $382.76, and shall continue payments thereafter, in 
biweekly installments at the rate of $13.33 per week 
until a total of $3621.95 shall have been paid for tem¬ 
porary total disability and permanent partial disabil¬ 
ity.” 

2 5. John Turner died in the District of Columbia, 

• on December 31, 1945, and none of the installments 
provided for to be paid by the terms of said award have 
been paid since December 31, 1945, and there are now in de¬ 
fault payments for 38 weeks in a total sum of $506.54 and 
future payments will accrue in the approximate sum of 
$2399.40. 

6. That the plaintiff as administrator of the estate of 
John Turner, deceased, is entitled to the assets of the es¬ 
tate and that the installments in default and the future 
installments required to be paid under the terms of said 
compensation order constitute an asset of the estate. 

7. That the plaintiff has demanded payment of the 
installments as provided for by the award but that the 
defendants have failed or refused to pay the same although 
thereto requested. 





WHEREFORE, the premises considered, plaintiff prays: 

1. That the said compensation order be enforced by 
writ of injunction or by other proper process, mandatory 
or otherwise, to enjoin upon the defendants compliance 
with the said order. 

2. That the defendants be directed to pay the install¬ 
ments under said order in default and unpaid installments 
under the order to the plaintiff as administrator of the 
estate of John Turner. 

3. For such other relief as to the Court shall seem meet 
and proper. 


3 Amended Complaint 

Now comes the plaintiff and with leave of Court granted 
amends his Complaint as follows: 

1-6. The plaintiff' adopts the allegations of paragraphs 
1 through 6 of his complaint as and for the allegations of 
paragraphs 1 through 6 of his amended complaint. 

7. The plaintiff adopts the allegations of paragraph 7 
of his complaint and adds the following: That on April 
17,1946, plaintiff by his attorney requested that the Deputy 
Commissioner of the United States Employees’ Compen¬ 
sation Commission direct the defendants to pay the bal¬ 
ance of said award to the plaintiff. On April 30, 1946, 
the said Deputy Commissioner for the District of Columbia 
Workmen’s Compensation Act denied said request. 

I 

The plaintiff adopts the prayers of his complaint as and 
for the prayers of his amended complaint. 
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4 Motion to Dismiss 

/ 

Come now the defendants by their attorneys and re¬ 
spectfully move this Honorable Court to dismiss the above- 
captioned case for the following reasons: 

(1) This Court is without jurisdiction over this cause 
of action. 

(2) Plaintiff has failed to state a cause of action upon 
which relief can be granted. 

* * * 


5 Order Dismissing Complaint 

Upon consideration of the motion of the defendants to 
dismiss this cause of action which came on to be heard 
this term of Court after argument in open court by 
counsel, this 16th day of April, 1947, 

It is ORDERED, ADJUDGED, and DECREED that the 
motion be and the same is hereby sustained and the cause 
of action is dismissed as against both defendants with 
prejudice. 


T. ALAN GOLDSBOROUGH 
J ustice 
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UNITED STATES EMPLOYEES’ COMPENSATION 

COMMISSION 

District of Columbia Compensation District 
John Turner, 

Claimant, 
v. 

Christian Heurich Brewing Company, 

Employer , 

Liberty Mutual Insurance Company, 

Insurance Carrier. 


Findings of Fact 

That on the 19th clay of December, 1944, the claimant 
above named was in the employ of the employer above 
named, whose address is Twenty-sixth and D Streets, 
Northwest, Washington, District, of Columbia; that the 
employer was subject to the provisions of an Act of Con¬ 
gress approved May 17, 1928, entitled “An Act to provide 
compensation for disability or death resulting from in¬ 
jury to employees in certain employments in the District 
of Columbia, and for other purposes”; that the liability 
of the employer for compensation under the said Act was 
insured by the Liberty Mutual Insurance Company; that 
on the said day the claimant herein, while performing ser¬ 
vice for the employer as a laborer, sustained personal in¬ 
jury resulting in his disability when a vat stave weighing 
between 10 and 25 pounds fell on his right foot, causing him 
to suffer a contusion of the right great toe; that such in¬ 
jury was followed by gangrene of the right foot which 
necessitated amputation on March 21, 1945, of the right 
leg at the mid-thigh; that written notice of injury was 
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not given to the employer within thirty days, but that the 
employer had knowledge of the injury and has not been 
prejudiced by the lack of such written notice; that the 
employer did not furnish the employee with medical treat¬ 
ment, etc., in accordance with the provisions of section 
7(a) of the Act; that the employer is liable for such medi¬ 
cal, surgical, and other attendance or treatment, nurse and 
hospital service, medicine, crutches, and apparatus, for 
such period as the nature of the injury or the process of 
recovery may require; that the average weekly earnings 
of the claimant at the time of the injury were $20; that as 
a result of the injury, the claimant was wholly disabled 
from December 10, 1944, to June 2, 1945, inclusive, a pe¬ 
riod of 23-5/7 weeks, and he is entitled to compensation for 
such temporary total disability at the rate of $13.33 per 
week, amounting to $316.11; that as a result of the injury 
the claimant has a permanent partial disability equivalent 
to 100 per cent loss of the right leg, for which he is en¬ 
titled to 248 weeks’ compensation at the rate of $13.33 per 
week, amounting to $3,305.84; that the accrued compensa¬ 
tion for temporary total disability and permanent par¬ 
tial disability to July 7, 1945, inclusive, is $382.76; that 
nothing has been paid to the claimant as compensation. 

Service of a copy of aforegoing and annexed Brief and 
Appendix for Appellant acknowledged this 4th day of 
November, 1947. 


HOGAN & HARTSON 

By: EDWARD B. WILLIAMS, 

Attorneys for Appellees . 
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IN THE 


United States Couit of Appeals 

District of Columbia. 


No. 9624. 


Richard Turner, Administrator of the Estate of John 
Turner, Deceased, Appellant, 

v. 

Christian Heurich Brewing Co., a Corporation, and 
Liberty Mutual Insurance Company, a Corporation, 
Appellees. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

On December 19, 1944, John Turner, now deceased, was j 
in the employ of the Appellee, Christian Heurich Brewing 
Company of Washington, D. C. While performing services | 
for his employer on this date Turner sustained a personal 
injury when a vat stave fell on his right foot. Gangrene 
set in and it became necessary to amputate this foot on 
March 21,1945. 

Claim was made by the employee against his employer ! 
for compensation under the Workmen’s Compensation Act ! 
of the District of Columbia. On March 17, 1945, a formal 
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award was made to the employee John Turner for com¬ 
pensation for permanent partial disability. In this award 
Appellees, Christian Heurich Brewing Company and 
Liberty Mutual Insurance Company, were ordered to pay 
the claimant for temporary total disability from December 
19, 1944, to June 2, 1945, inclusive, at the rate of $13.33 per 
week, amounting to $316.11, and for permanent partial dis¬ 
ability at the rate of $13.33 per week from June 3, 1945, to 
July 7, 1945, inclusive, amounting to $66.65. And it was 
further ordered that such payments should continue there¬ 
after in bi-weekly installments for the statutory period of 
248 weeks. 

Appellees complied with this order and made payments 
to John Turner until the date of his death on December 31, 
1945. Turner died on this date from causes altogether un¬ 
related to his compensable injury. He left no wife or 
children. 

On September 25,1946, suit was filed in the District Court 
of the United States for the District of Columbia by Richard 
Turner, administrator of the estate of John Turner, de¬ 
ceased, against Christian Heurich Brewing Company and 
Liberty Mutual Insurance Company, Appellees herein, 
alleging that the bi-weekly compensation payments awarded 
to the deceased employee should be continued in favor of 
his estate. A motion to dismiss this complaint was filed on 
behalf of the Appellees on the grounds that (1) the District 
Court of the United States for the District of Columbia 
had no jurisdiction over this case, (2) that no cause of action 
was stated in the complaint upon which recovery could be 
given. This motion was granted and an order was entered 
dismissing this action on April 26, 1947. It is from this 
order that the Appellant has taken his appeal. 

SUMMARY OF ARGUMENT. 

The District Court of the United States for the District 
of Columbia was correct in dismissing the complaint filed 
herein because: 

(1) The District Court of the United States for the Dis¬ 
trict of Columbia was ivithout jurisdiction to hear this case. 
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(2) The language of the Workmen’s Compensation Act 
of the District of Columbia is clear that permanent partial 
disability benefits shall be continued after the death of the 
employee for the benefit of only the dependent spouse or 
children of the employee under the age of 18 years. This 
employee had no wife or children. 

(3) The Compensation Act of the District of Columbia 
is patterned after the New York Workmen’s Compensation 
Act. These two Acts are virtually identical insofar as the 
portions pertinent to this case are concerned. The New 1 
York courts in construing that Act have ruled without ex¬ 
ception that an award of compensation to an employee for 
permanent partial disability does not survive to the benefit 
of his estate. 

(4) Virtually every court in the land that has passed on 
this question has ruled that compensation awards do not 
survive the death of the employee for the benefit of his 
estate. 

(5) The position urged by Appellant upon the Court in 
this case is at war with the letter, spirit and rationale of the 
Workmen’s Compensation Act. 

(6) The cases cited by the Appellant in his brief do not 
support the position that he urges upon this Court. 

ARGUMENT. 

(1) The District Court of the United States for the Dis¬ 
trict of Columbia was without jurisdiction to hear this case. 

The District Court of the United States for the District 
of Columbia was without jurisdiction to entertain this case. 
The total amount in controversy, as indicated by the com¬ 
plaint filed herein, is $2,905.94. Title 11, Section 755 of the 
District of Columbia Code (1940 Ed.) gives the Municipal 
Court for the District of Columbia exclusive jurisdiction 
over all actions in which the amount claimed is not in ex¬ 
cess of the sum of $3,000. 
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Thus this action should have been filed in the Municipal 
Court for the District of Columbia, unless it is an action 
within the contemplation of Section 21 of the Longshore¬ 
men’s and Harbor Workers’ Compensation Act (Act of 
March 4, 1927, C. 509, 44 Stat. 1424 and following, as 
amended, U. S. C., Title 33, Section 901), which has been 
made applicable to the District of Columbia by Act of May 
17,1928, 45 Stat. 600, Title 36, Section 501, D. C. Code, 1940 
Ed. Applicant in his brief urges that Section 21(c) of the 
Act is applicable. This provides in substance that if any 
employer fails to comply with a compensation order making 
an award, any beneficiary of such an award may apply for 
the enforcement of the order to the Federal District Court 
for the judicial district in which the injury occurred. This 
Section clearly contemplates that before the Federal Dis¬ 
trict Court shall have jurisdiction in a case of this kind the 
allegation must be made that the employer or his insurance 
carrier has failed to comply with the terms of an award 
made by the Deputy Commissioner. This is certainly not 
the situation in this case. Appellant himself states in his 
amended complaint that the Deputy Commissioner for the 
District of Columbia Workmen’s Compensation Act on April 
30, 1946, denied his right to receive payments unaccrued 
at the time of the decedent employee’s death. Clearly the 
lower court had no jurisdiction in this case under Section 
21(c) of the Act, since the Appellant’s complaint itself 
showed that the Deputy Commissioner had denied his right 
to receive compensation payments. In the light of this it 
cannot be maintained that the employer and its insurance 
carrier failed to comply with the terms of the Deputy Com¬ 
missioner’s ruling as is contemplated by an action brought 
under Section 21(c) of the Act. 

On the other hand, if it is the ruling of the Deputy Com¬ 
missioner of which the Appellant complains in his action, if 
his action is in fact a proceeding to enjoin the enforcement 
of the ruling which is set out in his own amended complaint, 
still the lower court was without jurisdiction. Section 21 (b) 
of the Act specifically provides that if a compensation order 
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is not in accordance with law, it may be set aside through 
injunction proceedings instituted against the deputy com¬ 
missioner making the order. Hence if Appellant is com¬ 
plaining of the ruling of the Deputy Commissioner set out in 
his amended complaint, he should have instituted injunction 
proceedings and named the Deputy Commissioner as de¬ 
fendant, as he is required to do under Section 21(b) of 
the Act. 

In short, the Appellant in this case cannot complain that 
the Appellees failed to comply with an order of the Deputy 
Commissioner when his own pleadings show that the Deputy 
Commissioner ruled that he could not recover. Therefore, 
there is no jurisdiction to hear this case under Section 
21(c) of the Act. Likewise there is no jurisdiction under 
Section 21(b) of the Act because that Section covers only 
injunction proceedings initiated against the Deputy Com¬ 
missioner himself to set aside the order that he has entered 
because it is not in accordance with law. 

It is clear that the lower court did not have jurisdiction 
to hear this case in the present form of the pleadings. 

(2) The language of the Workmen’s Compensation Act 
of the District of Columbia is clear that permanent partial 
disability benefits shall be continued after the death of the 
employee for the benefit of only the dependent spouse or 
children of the employee under the age of 18 years. This 
employee had no wife or children. 

The language of the Workmen’s Compensation Act of the 
District of Columbia is very clear with respect to the factual 
situation presented in the case at Bar. Section 8 of the 
Act, U. S. C., Title 38, Section 90S, deals in part with com¬ 
pensation benefits to employees who have a permanent 
partial disability. Section 8(d) provides in substance that 
any compensation to which any claimant would be entitled 
as a result of a permanent partial disability shall, notwith¬ 
standing death arising from causes other than the injury, 
“be payable to and for the benefit of the persons following: 





6 


“(1) If there be a surviving wife or dependent hus¬ 
band and no child of the deceased under the age of 
18 years, to such wife or dependent husband. 

“(2) If there be a surviving wife or dependent hus¬ 
band and surviving child or children of the deceased 
under the age of 18 years, one-half shall be payable to 
the surviving wife or dependent husband and the other 
half to the surviving child or children. 

“(3) The deputy commissioner may in his discretion 
require the appointment of a guardian for the purpose 
of receiving the compensation of the minor child. In 
the absence of such a requirement the appointment for 
such a purpose shall not be necessary. 

“(4) If there be a surviving child or children of the 
deceased under the age of 18 years, but no surviving 
wife or dependent husband, then to such child or 
children. ’ ’ 

It is readily seen that the Act provides for only surviving 
wives or dependent husbands and children under the age of 
18 years. There is no provision whatsoever that the balance 
of an award for permanent partial disability shall be paid 
to the estate of a deceased employee. From the silence of 
the Act in this respect it is clearly inferred that Congress 
had no intention that any persons other than those specified 
should take upon the death of an employee. “ Exprcssio 
unius est exclusio alterius 

The right to compensation benefits is purely a statutory 
right and exists only by virtue of the Workmen’s Compen¬ 
sation Act. In the absence of any language in the statute 
conferring rights to compensation benefits, no such rights 
may be created by the courts. 

(3) The Compensation Act of the District of Columbia is 
patterned after the New York Workmen’s Compensation 
Act. These two Acts are virtually identical insofar as the 
portions pertinent to this case are concerned. The New 
York courts in construing that Act have ruled without 
exception that an award of compensation to an employee 
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for permanent partial disability does not survive to the 
benefit of his estate. 

Unfortunately, there are no decisions directly on the 
point in this case under the Longshoremen’s and Harbor 
Worker’s Act. However, our Act was adopted from the 
New York Workmen’s Compensation Act and the courts 
have said repeatedly that decisions under the New York 
Workmen’s Compensation Act should be given great weight 
in construing the provisions of the Longshoremen’s and 
Harbor Workers’ Act. Case v. Pillsbury, 148 F. 2d 392; 
Terminal Shipping Co. v. Branham, 47 F. Supp. 561, 
affirmed 136 F. 2d 655. The New York Workmen’s Com¬ 
pensation Act contains virtually the identical provision 
quoted above from the Longshoremen’s and Harbor Work¬ 
ers ’ Act. Book 64, part 1, section 15, subdivision 4, McKin- 
nev’s Consolidated Laws of New York. The New York Act 
reads as follows: 

“Effect of award. An award made to a claimant 
under subdivision three shall in case of death arising 
from causes other than the injury be payable to and for 
the benefit of the persons following: 

“a. If there be a surviving wife (or dependent hus¬ 
band) and no child of the deceased under the age of 
eighteen years, to such wife (or dependent husband). 

“b. If there be a surviving wife (or dependent hus¬ 
band) and surviving child or children of the deceased 
under the age of eighteen years, one-half shall be pay¬ 
able to the surviving wife (or dependent husband) and 
the other half to the surviving child or children. 

“The board may in its discretion require the appoint¬ 
ment of a guardian for the purpose of receiving the 
compensation of the minor child. In the absence of such 
a requirement by the board the appointment for such a 
purpose shall not be necessary. 

“c. If there be a surviving child or children of the 
deceased under the age of eighteen years, but no sur¬ 
viving wife (or dependent husband) then to such child 
or children.” 

Fortunately, there are many adjudications under this 
Section of the New York 'Workmen’s Compensation Act. 
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The Court’s attention is directed to the case of Wozneak v. 
Buffalo Gas Company, 175 App. Div. 268, 161 N. Y. S. 675. 
This case was decided in 1916, before the passage of the 
Longshoremen’s and Harbor Workers’ Act. For this reason 
it should be given great weight in construing the identical 
provision found in our Act. 

In this case Michael Wozneak received an award of com¬ 
pensation for permanent partial disability for 128 weeks 
for the loss of an eye. Wozneak died before the expiration 
of the 128 week period. He died from causes having no 
relation to his compensable injury. Suit was instituted 
by his personal representative to secure the balance of the 
payments for his estate. The New York Court said that 
not only was there no provision for continuing the award 
after the death of the employee, but that the letter and 
spirit of the Act were opposed to such a construction. It 
said that an award of compensation to be paid periodically 
for a specified time to an injured emloyee is not a vested 
interest which will pass to his personal representative upon 
his death from causes entirely unconnected with the acci¬ 
dent before termination of the payment period. 

The Court used this language in reaching its conclusion: 

“That the award made to the claimant in this pro¬ 
ceeding could not have been vested absolutely in the 
claimant is evident from the provisions of § 22 of the 
law, which provides that the Commission, on its own 
motion or upon application by any interested party, 
may, on the ground of a change in conditions, ‘review 
any award, and, on such review, may make an award 
ending, diminishing, or increasing the compensation 
previously awarded, subject to the maximum or mini¬ 
mum provided in this chapter, and shall state its con¬ 
clusions of facts and rulings of law, ’ etc. He had a right 
during his lifetime, and while the award remained un¬ 
changed, to receive the compensation fixed for the 
period limited by the statute; but with his death from 
natural causes he ceased to have any right to com¬ 
pensation, just as his contract of employment for a 
definite period would have been terminated by the same 
event if no accident had befallen him. The right to 
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compensation was personal to himself as much under 
the statute as it was under his contract of employment; 
the former grew out of the latter. We are clearly of 
the opinion that the right to compensation ceased upon 
the death of Michael Wozneak. ...” 

The New York Court of Appeals had occasion to pass on 
this point in the case of Casmey v. Park’s Sons Co., 229 
N. Y. 623, 129 N. E. 933. This case was decided in 1920, 
before the advent of the Longshoremen’s and Harbor 
Workers’ Act. James Casmey, the employee, was awarded 
177 weeks of compensation for permanent partial disability 
at the rate of $15 a week, payable $30 every two weeks. 
This award was made by the State Industrial Commission 
of New York, and was to begin October 4, 1917. On Octo¬ 
ber 27, 1917, Casmey died from natural causes wholly un¬ 
related to his compensable injury. His administratrix 
applied for the balance of the payments of the 177 weeks’ 
disability award. The State Industrial Commission held 
that the award terminated with the death of the employee. 
This was affirmed in a per curiam opinion by the New York 
Court of Appeals, which cites with approval the Wozneak 
case, supra. 

In the case of Conrad v. Glenham Embroidery Co., 213 
App. Div. 507, 210 N. Y. S. 701, one Fred Conrad on May 26, 
1923, sustained a crushed thumb while in the course of his 
employment. He received an award for permanent partial 
disability for 60 weeks at the rate of $15.58 per week. After 
the award was made he took employment elsewhere, and 
was killed on November 21, 1923, in another accident. Had 
he lived Conrad would have been entitled to 36 additional 
weeks of compensation for liis initial injury. Suit was insti¬ 
tuted by his mother to recover the 36 weeks’ compensation 
still outstanding. The Court denied recovery, pointing out 
that she was not one of the relations provided for in the 
Act. This case is in all respects identical with the one at 
Bar except that here the relationship is mother and son, 
whereas in the case at Bar it is administrator and intestate, 
or brother and brother. 
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In the case of Manning v. Stroll and Wilson, *247 App. 
Div. 233, 2SS N. Y. S. 545, one Lionel Manning had been 
injured on October 29, 1931. He received an award of 10S 
weeks’ permanent partial disability. After 42VL* weeks he 
died from other causes. His brother, Lawrence Manning, 
claimed dependency and asked that the award be continued 
for his benefit. The New York Court under Section 33 of 
the New York Workmen’s Compensation Act ruled that 
he was entitled to receive any amount owing to his deceased 
brother at the time of his death, but could not receive in¬ 
stallments which became due only after the death of his 
brother. 

In the case of Bartling v. General Electric Co., 231 App. 
Div. 369, 247 N. Y. S. 799, an injured employee who had lost 
lo c /o of the use of his right hand died from causes unre¬ 
lated to his injury prior to a formal compensation award. 
Such an award was made after his death to his widow pursu¬ 
ant to Section 15, subdivision 4 of the New York Workmen’s 
Compensation Act. 

The widow died before all the payments under her award 
became due. There were no other dependents of the de¬ 
ceased employee. The Industrial Commission of New York 
awarded the executor and the executrix of the wife a sum 
equal to the amount of payments not yet accrued. 

This award was reversed by the New York Court, which 
cited with approval the Wozneak and Casmey cases, supra. 
The Court expressly stated that there is no vested right in a 
compensation award. It said that any payments under the 
award which had already accrued would be due to the 
widow’s estate, but that she had no vested right to the pay¬ 
ments not yet accrued. 

Again it must be emphasized in treating the situations in 
the above outlined cases that the New York Courts were 
construing the identical language found in the Act before 
this Court. 

However, the most convincing and telling argument that 
there is no vested right in the unaccrued part of a com¬ 
pensation award, and that such an award does not pass as 
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an asset of a deceased employee’s estate, lies in an amend¬ 
ment made this year bv the Legislature of New York to the 
New York Workmen’s Compensation Act. In extending 
and broadening the benefits under Section 15, subdivision 4 
of the New York Workmen’s Compensation Act, the Legis¬ 
lature added this language in paragraph (d) thereof: 

“And if there be no such dependents, then to the estate 
of such deceased in an amount not exceeding reason¬ 
able funeral expenses as provided in subdivision 1 of 
Section 16 of this chapter.” 

Paragraph (d) was not quoted above as part of section 15, 
subdivision 4, because it was added subsequent to the pas¬ 
sage of the Longshoremen’s and Harbor Workers’ Act and 
is not pertinent to the question in this case. 

This clearly shows that the New York Act never con- 
templated that unaccrued payments of a permanent partial 
disabilitv award should continue for the benefit of the de- 
cedent’s estate. The amendment above quoted was ex¬ 
pressly designed to add to the benefits of the Act, and it 
provides that the estate shall take only such amount as is 
reasonable to pay the funeral expenses of the deceased 
employee. 

No such language has been added to the Longshoremen’s 
and Harbor Workers’ Act, and Section 8(d) of the Long¬ 
shoremen’s and Harbor Workers’ Act is virtuallv identical 
with Section 15, subdivision 4 of the New York Workmen’s 
Compensation Act prior to the above quoted amendment 
thereof. 

(4) Virtually every court in the land that has passed on 
this question has ruled that compensation awards do not 
survive the death of the employee for the benefit of his 
estate. 

The cases are myriad to the effect that an award of com¬ 
pensation is not a vested right in the beneficiary thereof. 
Almost every Court that has had occasion to pass on a set of 
facts similar to the facts in the case at Bar has held that 
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an award does not survive the death of an employee to the 
benefit of his estate. 

One of the most frequent cited cases on this question is 
the case of Tierney v. Tierney c 0 Co., 176 Minn. 464, 223 
N. W. 773. This case is almost factually identical with the 
one at Bar. In deciding that an award of compensation is 
not a vested right which survives to the benefit of the estate 
of a deceased employee, the Minnesota Court said: 

‘‘The majority of courts hold that the compensation 
provided for by* such statutes is for the benefit of the 
workman and his dependents as compensation for loss 
of wages, and is not intended for the benefit of heirs or 
creditors, and does not survive the death of the bene¬ 
ficiary as an asset of his estate in the absence of a pro¬ 
vision indicating that such was the legislative inten¬ 
tion. While they hold that the beneficiary has a vested 
right in the instalments which became due and pay¬ 
able in his lifetime, and that such instalments, if un¬ 
paid, belong to his estate and may be recovered by the 
representative of the estate, they also hold that he has 
no vested right in instalments to accrue in the future, 
and that all rights as to such instalments terminate at 
his death. 

Among the reasons assigned for their conclusions 
are: That the right is purely statutory and does not 
extend beyond tlie life of the beneficiary unless the 
statute so provides; that the right, being nonassign- 
able, does not survive to others at death; that it grew 
out of the contract of employment, is in lieu of wages, 
is personal like the contract of employment, and is 
terminated by death as that would have terminated 
the contract out of which it grew; that it is intended 
for the personal benefit of the beneficiary, and is not a 
vested right nor transmissible to others; and that, the 
statute having specified the rights granted to depend¬ 
ents, they possess only those so specified. 

We think that our statute indicates clearly that the 
legislature contemplated and intended that the com¬ 
pensation granted to an injured workman should termi¬ 
nate at his death.” 
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In an early Massachusetts case, Murphy’s Case, 224 Mass. 
592,113 N. E. 283, the Court said: 

“To hold that the dependent’s right to compensation 
is a vested right, which passes to a legatee by will, and 
in case of intestacy goes to the dependent’s next of kin, 
would be to put upon the insurer a burden not called 
for by the object which the act was passed to attain. 
In addition, the compensation awarded the dependent 
would go in that case to persons altogether outside the 
class contemplated by the act. So construed, the act 
would or might enrich strangers in place of doing 
justice to the family and next of kin of an employee 
killed in the course of, and so as an incident to, the 
business in which he was employed. The opposite re¬ 
sult has been reached in England and in Ohio. But 
both those decisions were founded on provisions of the 
acts there in question, which were not like the pro¬ 
visions of our Workmen’s Compensation Act. . . . For 
these reasons we are of opinion that, although there is 
no express provision to that effect in the act, the weekly 
payment to be made to the dependent comes to an end 
when the dependent dies.” 

The Oklahoma Courts have decided time and again that 
an award of compensation does not survive to the benefit 
of the deceased employee’s estate. Lahoma Oil Co. et al. v. 
State Industrial Commission of Oklahoma, et al., 71 Okl. 
160, 175 P. 836. 

Western Indemnity Co. v. State Industrial Commission 
of Oklahoma, et al., 96 Okl. 100, 219 P. 147. 

Rounds v. State Industrial Commission of Oklahoma, 157 
Okl. 145,11 P. 2d 479. 

Parkhill Truck Co. v. Emery, 166 Okl. 280, 27 P. 2d 333. 

The rule is the same in Utah. Heiselt Construction Co. v. 
Industrial Commission, 58 Utah 59, 197 P. 589. 

The decisions in Illinois are in accord with the position 
urged by Appellees in this case. Matecny v. Vierling Steel 
Works, 187 Ill. App. 448. 

Hartford Accident and Indemnity Co. v. The Industrial 
Commission, 320 Ill. 544,151 N. E. 495. 
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This question has been decided in Washington in accord 
with the position reached by Appellees. Ray v. Industrial 
Insurance Commission, 99 Wash. 176, 16S P. 1121. 

On three occasions the West Virginia Courts have ruled 
that there is no vested right in a compensation award, and 
that consequently an award for disability does not survive 
the death of a beneficiary. Poccardi v. Oft, 86 W. Va. 565, 
104 S. E. 54; Wood Coal Co. v. State Compensation Com¬ 
missioner, 119 W. Va. 581, 195 S. E. 528; Hogsten v. Com¬ 
pensation Commissioner, 124 W. Va. 153, 19 S. E. (2d) 439. 

In all of the following states the question at Bar has been 
passed upon and the courts have ruled in accordance with 
the position urged upon this Court by the Appellees: 

Wyoming: La Chappelle v. Union Pacific Coal Co., 29 
Wyo. 449, 214 P. 587. 

New Jersey: Erie Railroad Co. v. Callaway, 91 N. J. L. 
32, 102 A. 6; Roney v. Griffith Piano Co., 4 N. J. Misc. 31, 
131 A. 686. 

Tennessee: Bry-Block Mercantile Co. v. Carson, 154 
Tenn. 273, 288 S. W. 726; Marshall v. South Pittsburgh 
Lumber £ Coal Co., 164 Tenn. 267, 47 S. W. 2d 553. 

Arizona: Proops v. Twohey, 29 Ariz. 164, 240 P. 277. 

Connecticut: Bassett v. Stratford Lumber Co., 105 Conn. 
297,135 A. 574. 

Georgia: United States Fidelity £ Guaranty Co. v. Hairs¬ 
ton, 37 Ga. App. 234, 139 S. E. 6S5. 

Maryland: Cambridge Manufacturing Co. v. Johnson, 
160 Md. 248,153 A. 283. 

Maine: Brochu’s Case, 129 Me. 391, 152 A. 535. 

Pennsylvania: De?inis v. Monaghan, 93 Pa. Super. Ct. 77. 

Louisiana: Renfrow v. Caddo Parish Police Jury, 155 
So. 291. 

Ohio: State ex rel Crawford v. Industrial Commission' 
110 Ohio St. 271, 143 N. E. 574. 

Kansas: Jackovich v. Armour £ Co., 132 Kan. 656, 296 
P. 708. 

Wisconsin: Do-we v. Specialty Brass Co., 219 Wis. 192, 
262 N. W. 605. 
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Michigan: Stetu v. Ford Motor Co ., 277 Mich. 468, 269 
N. W. 236; Iloug v. Ford Motor Co., 288 Mich. 478, 285 
N. W. 27. 

Oregon: Heuchert v. State Industrial Accident Commis¬ 
sion, 168 Ore. 74, 321 P. 2d 453. 

(5) The position urged by Appellant upon the Court in 
this case is at war with the letter, spirit and rationale of the 
Workmen’s Compensation Act. 

It is axiomatic that Workmen’s Compensation Acts were 
devised to confer compensation to injured employees dur¬ 
ing their period of incapacity and to afford benefits to their 
dependents in the event of their death. It was never within 
the contemplation of Congress when it passed the Long¬ 
shoremen’s and Harbor Workers’ Act that any benefits 
thereunder should serve to enrich the estate of a deceased 
employee. Compensation benefits were never designed for 
the benefit of a deceased workman’s creditors. The whole 
spirit and purpose of the Act is to give the employee who 
has been injured relief during his jjeriod of disability, and 
to protect his dependents in the event of his demise. The 
deceased employee in the case at Bar had no dependents. 
He received his compensation benefits up until the date 
of his death. 

It was never the intention of Congress when it passed the 
Longshoremen’s and Harbor Workers’ Act to give a vested 
right in a compensation award to employees. The letter 
and spirit of the Act militate against any such construc¬ 
tion. How can it be urged that an employee has a vested 
right in a compensation award under the Longshoremen’s 
and Harbor Workers’ Act when Section 22 of the Act pro¬ 
vides that all compensation awards are subject to modi¬ 
fication upon application of any party in interest, or upon 
the initiative of the Deputy Commissioner? 

How can it be said that an employee has a vested interest 
in a compensation award when he is not free to assign it in 
accordance with his own will? 
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Certainly it cannot be maintained that an employee could 
devise a compensation award to a legatee in his will. Yet 
if the employee had a vested right in a compensation award 
for permanent partial disability, he should certainly be free 
to devise the unaccrued benefits thereunder at the time of 
his death. 

To put a construction on the Longshoremen’s and Harbor 
Workers’ Act such as Appellant urges in this case would do 
violence to the whole spirit, letter, purpose and intent of 
the Act. 

(6) The cases cited by the Appellant in his brief do not 
support the position that he urges upon this Court. 

The cases cited by the Appellant in his brief do not sup¬ 
port the position that he urges upon the Court. 

The first case cited in his brief is Ilaugse v. Sommers 
Bros. Mfg. Co., 43 Idaho 450, 254 P. 212. In this case the 
injured workman sustained the loss of an eye in the course 
of his employment. A settlement agreement was entered 
into between the employer and the employee pursuant to the 
provisions of the Idaho Compensation Act. Under the 
provisions of this settlement agreement the employer was 
to pay the injured workman $1920. Thereafter the em¬ 
ployee died. Of course the Court held that this money had 
to be paid into his estate. The settlement agreement had 
the force and effect of a contract made with the employee 
prior to his death whereby the employer or his carrier 
agreed to pay $1920 to the employee in full settlement of his 
compensation rights. Clearly, when this contract was 
made the employee had a vested right in this money. 

However, it is interesting to note that in the Haugse case 
the Court in its discussion of the broad, general principle of 
law involved says: “The authorities are not uniform on 
these questions, and there are decisions opposed to our 
views. However, none of them, insofar as we know, is 
based upon a law similar to ours* For this reason it would 
serve no useful purpose to discuss the various decisions 
cited by the Casualty Company. ’ ’ 


* Italics supplied. 
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Appellant also cites the case of Mahoney v. City of 
Payette, 64 Idaho 443, 133 P. 2d 927. In view of the above 
quoted language from the Idaho Court expressly pointing 
out that the Idaho statute is not similar to other Workmen’s 
Compensation Acts, this case has little weight. 

Appellant cites the case of Forkas v. International Silver 
Co., 100 Conn. 417, 123 A. 831. The case of Bassett v. 
Stratford Lumber Co., supra, a later Connecticut case, 
overrules the Forkas case insofar as the latter holds that 
the unmatured part of the award belongs to the estate of 
the deceased employee. The Bassett case states that the 
employee has no vested interest in that part of a compensa¬ 
tion award which has not yet accrued. In this case the 
Court uses the following language: 

“In our own act there is no specific provision that in 
any contingency any award under the act shall become 
the property of the estate of the injured employee, nor 
is there provision giving the executor or administrator 
of the estate the right to secure by suit or otherwise 
the award or any part of it for the estate, or for the 
dependent. Unless the act specifies otherwise, the 
employee has no vested right to the unmatured com¬ 
pensation awarded, and hence it cannot pass it to his 
personal representatives. Our Act does not purport, 
either expressly or by necessary implication, to confer 
in any case any right to the award upon any person 
other than the injured employee, or his dependent. 
Construction of the Act giving the award to other than 
the employee or his dependents would defeat its pri¬ 
mary purpose. It would impose upon the industry a 
charge, not in compensation for the loss of wages, not 
for the benefit of the injured workman or his depend¬ 
ents, but for the benefit of persons who had not been 
injured in the industry, or lost support by reason of 
the injury to one who had furnished them with sup¬ 
port. If this charge were ultimately transferred to the 
consumer, it would require him to pay, not for the sup¬ 
port of those who might otherwise become a public 
charge, but for the benefit of those who were not liable 
to become public charges by having the support upon 
which they had depended taken from them. It would 
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thus enrich strangers to this employment and this in¬ 
dustry, and strangers to the only class of persons whom 
the act seeks to benefit. 

“It is generally held throughout our country that 
whether the case be one of partial or total incapacity, 
or death, the Compensation Acts do not give to the legal 
representatives of the employee any right to the award, 
or a right to recover the same for the benefit of the 
estate of the employee. As a rule these cases interpret 
the Compensation Acts of their jurisdictions as giving 
to the employee a right to compensation personal to 
him, and therefore upon his death not surviving to his 
estate or his heirs. ... In case of death the dependents 
alone have the right to the unmatured part of the award 
of compensation for a specified sum for a fixed period 
for loss or impairment of a member except such por¬ 
tion as is required for burial expenses under the specific 
provisions of General Statutes, § 5349, as amended. 
And in the event of the award having been made to a 
dependent widow or widower, the compensation 
awarded does not cease upon her or his death but con¬ 
tinues to be paid for the remainder of such period to 
other dependents. General Statutes, § 5349, as 
amended. ’ ’ 

In the Forkas case, as in the Haugse case, supra, a lump 
sum settlement agreement was entered into between the 
employee and the employer. The Connecticut Court, of 
course, held that that contract should be construed as one 
for the payment of a liquidated sum for the loss in question, 
and not as one for the payment of compensation for in¬ 
capacity arising from that loss, and that therefore the 
obligation of the employer to pay was not terminated by the 
death of the employee during the payment period, but sur¬ 
vived in favor of his administratrix. 

In all of the cases where lump sum settlement agreements 
are entered into betwen the employee and the employer or 
his insurance carrier, the contract is construed as one for 
the payment of liquidated damages, and consequently, of 
course, the employee has a vested right therein. 

The case of Morison v. Battelle, 102 Kan. 208, 170 P. 801, 
which is cited by the Appellant, clearly does not support his 





19 


position. Again in this case a lump sum settlement in favor 
of the injured workman was involved, and the Kansas Court, 
of course, reached the result that such a lump sum settle¬ 
ment became a vested right in the employee. The Court 
here specifically mentions the Wozneak case, supra, and 
says of it, “That decision, however, if accepted as sound, 
would not control here. ’ ’ The Court then goes on to point 
out the difference between a lump sum settlement agree¬ 
ment and an award for the payment of weekly compensa¬ 
tion. Clearly the former survives in favor of the decedent’s 
estate, because it is in the nature of a liquidated sum pay¬ 
able to the employee during his life. With equal clarity, 
an award of weekly compensation benefit abates at the 
death of the employee. 

Appellant cites the case of Greenwood v. Luby, 105 Conn. 
398, 135 A. 578. This case is not authority for the posi¬ 
tion that he urges upon this Court. All that the Greenwood 
case says is that any sum which has accrued before the 
death of the employee and is payable to him before his 
death, shall pass to his estate. 

In the Greenwood case the Court says: 

“The Act thus vests in the employee the right to an 
award for the compensation provided by the act for 
him. The right arises by operation of law as soon as 
the incapacity for the statutory period exists and it 
continues during the incapacity of the employee and 
only ends with his decease. If the award has been 
made, the accrued * portion of it remaining unpaid be¬ 
longs to his estate in accordance with the decisions 
quoted. If the right to compensation has accrued * it 
belongs to the employee and his right to it survives to 
his estate ...” 

The case of State Accident Fund v. Jacobs’ Administra¬ 
tor, 140 Md. 622, 118 A. 159, is cited by Appellant. It is 
interesting to note that the Administrator in this case was 
the trial judge in the case at Bar, namely, Justice Golds- 
borough. He recognized that the Maryland Court had de- 


* Italics supplied. 


cided this case against the whole current of authority, and 
also that it was later overruled even in Maryland by the 
case of Cambridge Manufacturing Co. v. Johnson, supra. 

CONCLUSION. 

For the foregoing reasons the order of the lower court 
dismissing this action should be affirmed. 

Respectfully submitted, 

Howard Boyd, 

Edward Bennett Williams, 
Attorneys for Appellees, 

810 Colorado Building, 
Washington 5, D. C. 








